STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

GLEN S SUPER SERVI CE
STATIONS, INC., d/b/a
SUPER PUMP STATI ON,

Petiti oner,
VS. CASE NO. 90-8028

DEPARTMENT OF AGRI CULTURE
AND CONSUMER SERVI CES,

Respondent .

" N N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, this matter came on for hearing in Tallahassee,
Florida, before the Division of Administrative Hearings by its duly designated
Hearing Oficer, Diane C eavinger, on March 7, 1991.

APPEARANCES

For Petitioner: den Jernigan
P. O Box 2498
Panama Cty, Florida 32402

For Respondent: dinton H Coulter, Jr., Esquire
Department of Agriculture and
Consuner Services
Mayo Bui | di ng
Tal | ahassee, Florida 32399-0800

STATEMENT OF THE | SSUES

The issue addressed in this proceeding is whether Petitioner is entitled to
a refund of the $1,000 bond it posted in |lieu of confiscation pursuant to
Section 525.06, Florida Statutes.

PRELI M NARY STATEMENT

At the hearing, Respondent called one witness to testify and offered into
evi dence four exhibits. Petitioner called one witness to testify, but did not
of fer any exhibits into evidence.

FI NDI NGS OF FACT

1. Super Punp Station is a service station in the business of selling
regul ar unl eaded, regul ar unl eaded plus, and unl eaded prem um gasoline to the
public. Super Punp Station's place of business is |located at 201 Nort heast
Street, Pensacola, Florida. Super Punp Station is owned by Petitioner, den's
Super Service Stations, Inc.



2. On Cctober 30, 1990, Steve Hadder, the Department's inspector, visited
the station to conduct an inspection of the gasoline Petitioner was offering for
sale to the consunming public fromits tanks and rel ated gasol i ne punps.

3. M. Hadder took sanples of all three types of gasoline offered for sale
by Petitioner. The sanples were forwarded to the Departnment's | aboratory in
Tal | ahssee and were tested to detern ne whether they net departnental standards
for each type of gasoline.

4. The Departnental testing revealed that the regul ar-unl eaded pl us
gasol i ne showed an end point of 500 degrees Fahrenheit which exceeded the
maxi mum end point allowed by the Departnment under its rules governing petrol eum
products. Rule 5F-2.001(c)(4), Florida Adm nistrative Code

5. In light of the above facts, the Department elected to all ow
Petitioner, to post a $1,000 bond in lieu of confiscation of the gasoline. The
bond was posted on Novenber 5, 1990.

6. The high end point was caused by the gasoline stored in the tank being
m xed with or contaimnated by diesel oil at the port term nal where Petitioner
purhcases its fuel. The contam nation was not the result of any actions on
Petitioner's part. However, the evidence denonstrated that an inexpensive test
kit was available to Petitioner to test the fuel after it |eaves the port
term nal but before it is offered for sale to the public. Petitioner did not
avail itself of this test kit. Therefore, Petitioner did not present any
mtigating factors which would reduce the amount of assessnent |evied agai nst
it.

7. The store had sold 1,398 gallons of the contaim nated product at $1.379

per gallon.

8. The Departnent assessed Petitioner, the retail value of the product
sol d, which val ue exceeds the posted bond. The assessnment is reasonable and
conforms to the anpbunt of assessnments inposed by the Departnent in simlar
cases.

CONCLUSI ONS OF LAW
9. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of this proceeding. Section 120.57(1),
Florida Statutes (1987).

10. Section 525.06(1), Florida Statutes, states:

Al oils . . . that shall fall below the standard fixed by the Departnent of
Agricul ture and Consuner Services, are declared illegal and shall be subject to
confiscation and sale by order of the Department. Instead of confiscation, a

ref undabl e bond in cash or by certified check in the anount of the value of the
product subject to confiscation may be accepted by the Departnent, pending | ega
di sposition. The anpbunt of this bond shall be limted to $1,000. If any of the
product has been sold to retail custonmers, the departnment is authorized to nake
an assessnent equal to the retail value of the product sold, not to exceed

$1, 000.



11. The burden is on the Petitioner, den's Super Service Stations, Inc.
to prove that it is entitled to a refund of the bond it posted. Conversely, the
burden is on the Departnent to prove that the assessnent or penalty which it
seeks to inpose is appropriate. In this case, the Departnment is seeking to
retain the bond as the assessnent.

12. In attenpting to apply the lawto the facts, it is clear that
Petitioner violated Section 525.06, Florida Statutes, by selling gasoline which
did not neet Departnental standards and that the Department has entered an
assessnent which is authorized by that section. Rule 5F-2.001(c)(4), Florida
Admi ni strative Code. The Petitioner has not proven that it is entitled to a
refund of any portion the bond. See DACS v. Cay Ol Corp, d/b/a Cowarts 66
DOAH Case Nunber 88-0181

RECOMVENDAT! ON

Based on the foregoi ng Findings of Fact and Conclusions of Lawit is
accordi ngly,

RECOMMENDED:

That the request of G en's Super Service Stations, Inc. d/b/a Super Punp
Station for refund of the bond posted be DENIED and that the assessnent by the
Departnment of Agriculture and Consuner Services in the anbunt of $1,000 be
sust ai ned.

DONE and ORDERED this 4th day of June, 1991, in Tallahassee, Florida

DI ANE CLEAVI NGER

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 4th day of June, 1991.

COPI ES FURNI SHED TO

GLEN JERNI GAN

SUPER PUMP STATI ON

POST OFFI CE BOX 17858
PENSACCOLA, FLORI DA 32522

CLINTON H COULTER, JR, ESQU RE
DEPARTMENT OF AGRI CULTURE
AND CONSUMER SERVI CES
MAYO BUI LDI NG
TALLAHASSEE, FLORI DA 32399-0800



HONORABLE BOB CRAWFORD

COW SSI ONER OF AGRI CULTURE

THE CAPI TOL, PL-10

TALLAHASSEE, FLORI DA 32399-0810

Rl CHARD TRI TSCHLER

GENERAL COUNSEL

515 NMAYO BU LDI NG

TALLAHASSEE, FLORI DA 32399-0800

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS:

ALL PARTI ES HAVE THE RI GHT TO SUBM T WRI TTEN EXCEPTI ONS TO TH S RECOMMENDED
ORDER.  ALL AGENCI ES ALLOW EACH PARTY AT LEAST 10 DAYS IN WHI CH TO SUBM T

VWRI TTEN EXCEPTI ONS. SOVE AGENCI ES ALLOW A LARCGER PERICD WTHI N WHI CH TO SUBM T
VWRI TTEN EXCEPTI ONS. YOU SHOULD CONTACT THE AGENCY THAT WLL | SSUE THE FI NAL
ORDER IN THI' S CASE CONCERNI NG AGENCY RULES ON THE DEADLI NE FOR FI LI NG EXCEPTI ONS
TO TH S RECOMVENDED ORDER.  ANY EXCEPTI ONS TO THI S RECOMMENDED ORDER SHOULD BE
FI LED WTH THE AGENCY THAT W LL | SSUE THE FI NAL ORDER IN THI S CASE.



